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after SIX (6) MONTHS from the mailing date of this communication. 

• tf the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1 )□ Responsive to communication(s) filed on . 

2a)D This action is FINAL. 2b)[3 This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) M Claim(s) 1^3 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) ^ Claim(s) 1^3 is/are rejected. 
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DETAILED ACTION 



Claim Rejections - 35 USC § 112 

1 . The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

2. Claim 3 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite in 
that it fails to point out what is included or excluded by the claim language. This claim is 
an omnibus type claim. 



Claim Rejections - 35 USC § 103 

3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

4. Claims 1 & 2 are rejected under 35 U.S.C. 103(a) as being unpatentable over the 
combined teachings of US Patent US 6,542,964 B1 to Scharber in view of US Patent 
US 6,788,692 B1 to Boudreau. 

5. Regarding Claim 1 , Scharber discloses a method of allocating traffic to a path or 
paths between a sending node and a receiving node in a network, wherein each 
message includes a QoS flag, (Fig. 4), the method including: 
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at the sending node, compiling a traffic status map of the available 
capacity on the or each practical path between the sending node and.the 
receiving node, (Fig. 4 & Col. 10, lines 21-61); 
allocating messages to paths on the basis of its QoS flag, and the 
available capacity of the paths, (Col. 5, lines 53-67; Col. 6, lines 1-32; 
Cols. 1 1-14 - particularly Claims 3, 1 9, 20, 42 & 43). 

6. Examiner notes that Scharber discloses an optimization, which optimization 
affects the selection of a cache query protocols and retrieval methods as influenced by 
a number of factors, including quality of service, (QoS). Scharber does not specifically 
indicate that said optimization utilizes QoS flags. Boudreau discloses method for 
network load balancing, which method teaches the use of QoS flags, (Boudreau - Fig. 3 
& Col. 5, lines 31-54). The use of QoS flags within an optimization considering a QoS 
factor and maintaining a QoS database, (Col. 10, lines 33-52), would have been 
obvious to one of ordinary skill in the art at the time of invention by Applicant, as an 
optimization influenced by QoS factors obviously requires means by which to identify, 
consider and apply the same. QoS flags are well-known in the art as a means by which 
to identify, consider and apply QoS, and as such, the QoS flags would obviously be 
used within the Scharber system. 

7. Finally, Examiner notes that path allocation within Scharber is optimized, (Col. 9, 
lines 65-67 & Col. 10, lines 1-52) via content type and transport protocol, wherein it 
would have been obvious to allocate the highest priority messages to the shorter paths 
and lower priority messages to the longer paths, per QoS, (and other), requirements. 
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Scharber further specifically enumerates an example for delivery of content using the 
fastest available path to avoid unnecessary delays in responding to requests, (Col. 9, 
lines 65-67 & Col. 10, line 1). Thus, Claim 1 is found to be unpatentable over the 
combined teachings of Scharber in view of Boudreau. 

8. Regarding Claim 2, Scharber discloses a method of allocating traffic to a path or 
paths between a sending node and a receiving node in a network wherein the QoS 
hierarchy allocates the highest priority messages to the shorter paths with available 
capacity in preference to lower priority messages, the lower priority messages being 
allocated to longer paths as traffic conditions require, (Col. 9, lines 58-67 & Col. 10, 
lines 1-18). Thus, Claim 2 is found to be unpatentable over the combined teachings of 
Scharber in view of Boudreau. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Arrienne M. Lezak whose telephone number is (571)- 
272-3916. The examiner can normally be reached on M-F 8:30-4:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, David A. Wiley can be reached on (571 )-272-3923. The fax phone number 
for the organization where this application or proceeding is assigned is 703-872-9306. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 



Arrienne M. Lezak 

Examiner 
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